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B2C E-COMMERCE AND CONSUMER
PROTECTION WITH SPECIAL
REFERENCE TO INDIA – ADR A
BEST POSSIBLE SOLUTION
—Nandini CP*

Abstract The growth of e-commerce in the liberalized econ-

omy has opened the options for States to endure their economic
growth in the free market conditions. Buying and selling is made
easier in the virtual market through e-commerce. The revolutionary changes in India relating to e-commerce were made
and fine-tuned through application of Contract Laws to online
contracts by validating it through Section 10A. The legal framework has seen an enormous growth in Business-to-Business
(B2B) contracts, and a modest increase in Business-to-Consumer
(B2C) contracts. The B2B contracts are well regulated under the
Private International law and the United Nations Convention on
Contracts for the International Sale of Goods (CSIG). However,
the B2C contracts are still in a nascent stage and expected to
have faster growth by 2020. In B2C contracts, the parties in
most of the cases reside beyond the boundaries of States. In this
latest development, consumer rights are gravely challenged the
existing Consumer Protection Laws without timely amendments.
The author, in this paper, will endeavor to look at various developments of law and policy in the National and International
sphere for the protection of consumers’ rights in B2C e-age contracts and emphasize if the ADR or ODR can be a reasonable
response in order to protect consumer interest. The suggestion
made by the author in this paper may find its way into the 2018
Consumer Protection Bill where mediation is promoted as a
prompt attempt to protect consumers.
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I. INTRODUCTION

The growth in e-commerce has seen a sea change since the 1990s, especially when consumers started buying and selling through online vendors,
both within and across the border. Recent data shows that B2B transactions accounted for more than 80% of all e-commerce transactions, whereas
B2C transactions accounted for around 10-20% in 2010.1 A study by Frost
& Sullivan shows that B2B e-commerce to hit $12 trillion in sales worldwide by 2020.2 Since 2000, most governments have allowed and enabled
internet facilities and online consumer purchasing potential and expected to
increase by 28% per year, and reach $1 trillion by 2020. According a report
by Accenture and AliResearch, a 15% annual growth in consumers’ web
purchasing power with $3.4 trillion by 2020 is predicted.3 eMarketer expects
that retail e-commerce sales will increase to $4.058 trillion by 2020, making
up 14.6% of total retail spending.4 It is forecasted that the Asia-Pacific will
remain the world’s largest retail e-commerce market with sales doubling-up
from $1 trillion in 2016 to $2.725 trillion by 2020. This region will also see
the fastest rise in retail e-commerce sales, climbing to 31.5%. India been the
developing country and fastest growing platform for online retail market at
30% compound annual growth rate for gross merchandise valued $200 billion by 20265 as per the study by Morgan Stanley.
More the number- more the problems; especially with legal implications
that need to be addressed from the start including the nature of agreements,
existing rules and regulations, and monitoring anti-competitive agreements and conduct that may directly or indirectly affect consumer rights,
like excessive pricing, collusion, price discrimination, predation, vertical restraints, quality and refusal to supply essential facilities.6 Though
used extensively the online consumer lacks minimum understanding of
1

2

3

4

5
6

It is a type of transaction that exists between businesses, such as one involving a manufacturer and wholesaler, or a wholesaler and a retailer. Available from www.investopedia.
com/terms/b/btob.asp, (accessed 25 July 2017).
Electronic Data Interchange (EDI) means a computer-to-computer exchange of business
documents in a standard electronic format between business partners. Available from
www.edibasics.com/what-is-edi/ (accessed 2 June 2017).
‘Almost half of web consumers will buy across borders by 2020’, Digital Commerce 360,
<https://www.digitalcommerce360.com/2015/06/16/almost-half-web-consumers-will-buyacross-borders-2020/>, (accessed 2 June 2017).
‘Worldwide Retail e-Commerce Sales will Reach $ 1.915 Trillion this year’, eMarketer,
<https://www.emarketer.com/Article/Worldwide-Retail-Ecommerce-Sales-Will-Reach-1915Trillion-This- Year/1014369>, (accessed 1 June 2017).
https://www.livemint.com/, (accessed 2 June 2018).
http://cci.gov.in/images/media/ResearchReports/AnkitaIntComp080811.pdf, (accessed 27
February 2014).
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legal impediments. The novel exciting nature of transaction has webbed
the online consumer, but they been unaware with the application of various laws.7 Commonly accepted modes of online agreements/contracts are
the click wrap,8 shrink-wrap, or browse wrap contracts.9 All resemble the
Standard Form Contracts/Adhesive Contracts. In such contracts, the terms
and conditions, the mode of performance, enforceability of the contract,
forum selection,10 choice of law,11 etc. are specified. Most clauses are written
in understandable language, but the possible ambiguity always exists but in
vane as,12 in reality, most consumers do not read all the terms or clauses of
the contracts, or even if they do read them, they may lack the understanding
and clarity, ultimately leading to disputes between the seller and the consumer13. It is a known fact that the terms are mostly favorable to the vendors, with their choice of law and selection of forum14, etc. These agreement
forms are developed by sellers, and are largely in the form of “Take it or
Leave it”, favouring the seller rather than being beneficial to the consumer.
Most of the proponents of e-contracts agree that there must be fundamental fairness in the terms that can be enforced. To gain consumer trust, most
of the popular online vendors are developing their own dispute resolutions
mechanism and using them extensively, and making it convenient for parties
7

8

9

10

11

12
13
14

Emile Loza & Shasta Kilminster-Hadley, Technology Law Group, LLC – ‘The Law of
Electronic Contracts : The New United National Convention’, The Advocate, August/
September 2007.
A click wrap agreement is considered to be one to which an offeree must signify her
agreement by clicking on. See Juliet M. Moringiello and William L. Reynolds, ‘Survey of
the Law of Cyberspace: Electronic Contracting Cases 2007-2008’, Business Lawyer, vol.
64, no. 1, 2008, p. 199.
‘Browse-wrap agreement’-where acceptance is based on “use” the site. See Ian A.
Rambarran, ‘Are Browse-Wrap Agreements All They Are Wrapped Up to Be?’, bepress
Legal Series, Working Paper 1885, 25 November 2006, Available from http://law.bepress.
com/expresso/eps/1885.
Scarcella v. America Online, case 1168/04, [2005] WL 2093429 (N.Y. Civ Ct., 8 September
2004) where the Civil Court refused to enforce a forum selection clause in the clickwrap licence because it violated a state policy favoring the simplified proceedings of the
small-claims court for low-value disputes. However though few aspects in the agreements
were not very well presented to the consumer, the court held that the contract was valid.
However the court struck out the forum selection clause as it violated the basic public
policy of the State. See Robert L. Oakley, ‘Fairness in Electronic Contracting: Minimum
Standards For Non-Negotiated Contracts’, (2005-2006) 42 Houston Law Review 1041.
Juliet M. Moringiello and William L. Reynolds, ‘Survey of the Law of Cyberspace:
Electronic Contracting Cases 2007-2008’, Business Lawyer, vol. 64, no. 1, 2008, p. 199,
http://www.jiclt.com/index.php/jiclt/article/viewFile/65/64, (accessed 2 June 2017).
Ibid.
Ibid.
‘Selection of forum’ means a party’s act of looking for a court or a judge that he/she feels
is likely to render a favourable result (which is bad in principle). Available from <http://
www.yourdictionary>, (accessed 1 June 2017).
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with a finer online dispute resolution system as provided by online auction
site- eBay.15
II. INTERNATIONAL LAW DEVELOPMENT
OF ONLINE CONSUMER RIGHTS

The Consumer Protection is of concern these days, as transactions are
borderless and more of International Trade Law and Foreign Policy. A
brief overview would help us understand as to how UN Commission on
International Trade Law (UNCITRAL),16 a special body of the UN involved
in the facilitation of international trade and commerce helped the States
to develop their e-commerce laws. UNCITRAL released a Model Law on
E-Commerce (1996). The amendment of the UN Guidelines for Consumer
Protection and17 the United Nations Committee for Trade and Development
(UNCTAD) that embarked on the revision of the UN Guidelines for
Consumer Protection (UNGCP)18 with a view to update them in light of
new developments in technology, business practices, and consumer concerns.19 Though most of the provisions in the Convention are reminiscent to
the Uniform Commerce Code (UCC),20 there are a few provisions that are
pro e-commerce, and few exceptional provisions are a non-application. The
United Nations Guidelines for Consumer Protection, 2016 are also a valuable set of principles laid down with the main objective of effective consumer protection legislation, enforcement institutions and redress systems.
These guidelines apply to B2C transactions, by State-owned enterprises
also. They are Consumer Protection policies that include laws, regulations,
rules, frameworks, procedures, decisions, mechanisms and programmes of
the Member States, as well as private sector standards and recommendations to protect and promote consumer welfare. Here, the term ‘consumer’
has generally been made in order to refer to natural persons, regardless of
15

16

17

18

19

20

eBay, <http://pages.ebay.com/services/buyandsell/disputeres.html>, (accessed 3 June 2018).
See the conditions for filing a complaint.
See
https://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf,
(accessed 25 July 2017).
<http://www.consumersinter national.org/news-and-media/resource-zone/un-guidelines-on-consumer-protection-briefings-and-reports/>. (accessed 3 June 2018).
http://unctad.org/en/PublicationsLibrary/ditccplpmisc2016d1_en.pdf, (accessed 2 June
2017). The Guidelines were first adopted by the General Assembly in resolution 39/248 of
16 April 1985, later expanded by the Economic and Social Council in resolution 1999/7 of
26 July 1999, and revised and adopted by the General Assembly in resolution 70/186 of 22
December 2015.
http://www.consumersinternational.org/media/1360501/ungcp_summary _english.pdf,
(accessed 5 March 2015).
Uniform Commercial Code, https://www.law.cornell.edu/ucc, (accessed 3 June 2018).
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nationality, acting primarily for personal, family or household purposes,
recognizing that Member States may adopt differing definitions to address
specific domestic needs as per their requirements. The States as members
are expected to provide the consumers with access to remedies- that do
not impose cost, delay, or undue burden on the economic value which is at
stake, and also to restrict themselves to impose excessive or undue burden
on society and businesses. India has taken note of such points to action in
the CPB, 2015 (now 2018) to meet the international standards application for
B2C contracts.
India with the Common Law principles of law is now in juxtaposition;
either to prefer Coordinated Market Economy (CME) of European Union or
the Liberal Market Economy (LME) of US. The EU- Electronic Commerce
Directive of European Union was adopted in 2000 and transposed by most
EU Member States in 2002.21 It provided legal certainty for businesses
and consumers alike, and established harmonized rules on issues such as
the transparency and information requirements for Online/Internet Service
Providers (OSP/ISP), commercial communications, e-contracts, and limitations on the liability of ISPs with safe harbors. It basically ensured the
‘country-of-origin principle’, in which the businesses need to comply with
domestic laws when selling abroad.22 Since the Directive does not provide
any rules regarding Internet jurisdiction, the Brussels I Regulation fills the
gap. A major proposal that may be noted is the European Commission’s
Proposal for a Consumer Rights Directive, 2014 that replaces Council
Directive 85/577/EEC, 1985 to extent the protection of consumer rights even
in contracts negotiated away from business premises. The Directive of 97/7/
EC provides for protection of consumers in respect to distance contracts23
with the overall objective to ‘bring about a true internal market for “business-consumer trade”’ and to achieve a high level of consumer protection.24 But the European Commission has opted for additional regulations

21

22

23

24

http://ec.europa.eu/internal_market/e-commerce/docs/study/ecd/%20final%20report_
070907.pdf, (accessed 2 June 2017).
Dr Faye Fangfei Wang, ‘Obstacles and Solutions to Internet Jurisdiction A Comparative
Analysis of the EU and US laws’, Journal of International Commercial Law and
Technology, vol. 3, no. 4, 2008.
http://ec.europa.eu/justice/consumer-marketing/files/crd_guidance_en.pdf, (accessed 2 June
2017).
Martijn W. Hesselink, ‘Towards a Sharp Distinction between B2B and B2C? On
Consumer, Commercial and General contract law after the consumer rights directive’, Centre for Study of European Contract Law, Working Paper Series No. 2009/06,
Electronically. Available from http://ssrn.com/abstract=1416126.
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for internet consumers, similar to those provided in brick-and-mortar.25 The
EU regulators are very cautious about safety provisions regarding consumer
interests, and expect a high level of minimum mandatory regulations for
the protection of online consumers. Major consumer law reforms in the EU
include the Unfair Contract Terms Directive, which regulates both online
and offline contracts. Other than this, the Distance Selling Directive26 regulates transactions,27 engaging with both remote merchants and consumers.28
Furthermore, the Electronic Commerce Directive29 promotes transparency
and accountability in online commerce, which has a significant impact
on B2C transactions. A recent case of Fadden v. Sony Germany30 highlights the problems faced by sellers, buyers with respect to an infringement
of copyright (Sony) through ISP liability exemptions provided under the
e-Commerce Directive and the loophole, with short-term and long-term consequences for the future of protection through safe harbours, their scope and
IP enforcement.31 Despite good regulations on e-commerce, the EU is facing challenges while combating infringement and the protection of parties’
interests.
On the other hand the US Laws are made applicable to both types of
jurisdictions: General and Specific32 in regard to electronic contracts and
consumer interest. Though the US laws were very consumer-conscious in
the early 1960s, a liberal outlook on consumer interests has slowly developed to a free market system with “hands off” approach and has let the
market forces play a significant role in defining consumer interest and
rights, including security for internet transactions.33. However, the principle
25

26
27

28

29

30
31

32

33

See Geraint G. Howells/Stephen Weatherill, published by Ashgate Pub Ltd, 2005. ISBN 10:
0754623386/ISBN 13: 9780754623380.
Directive 97/7/EC.
‘Distance Marketing of Financial Services Directive 2002/65/EC’, eur-lex.europa.eu ›
EUROPA › EU law and publications › EUR-Lex, (accessed 25 July 2017).
“The transactions may be by means of television, telemarketing, internet, or the electronic
communications medium.”
‘Electronic Commerce Directive’, eur-lex.europa.eu › EUROPA › EU law and publications ›
EUR-Lex (accessed 25 July 2017, EU Electronic Commerce Directive 2000/31/EC.
Case C-484/14, http://curia.europa.eu/juris/liste.jsf?num=C-484/14, (accessed 2 June 2017).
Husovec, Martin, ‘Holey Cap! CJEU Drills (Yet) Another Hole in the E-Commerce
Directive’s Safe Harbors’, 26 September 2016, Forthcoming, Journal of Intellectual
Property Law & Practice (JIPLP). Available from SSRN: https://ssrn.com/
abstract=2843816, (accessed 2 June 2017).
See International Shoe Co. v. State of Washington [1945] SCC OnLine US SC 158 : 90 L
Ed 95 : 326 US 310 (1945) and later Zippo Mfg. Co. v. Zippo Dot Com Inc. 952 F Supp
1119 (WD Pa 1997), Cybersell Inc. v. Cybersell Inc. 130 F 3d 414, 420 (9th Cir 1997).
E. Brousseau, M. Marzouki, C. Méadel (eds.), Governance, Regulations and Powers on
the Internet, Cambridge University Press, (Revised edn.), September 2008. Available from
http://ssrn.com/abstract=1099516.
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that has largely been adopted is one of unconscionability since, ProCD Inc.
v. Zeidenberg,34 for validated Standard Form e-Contracts, to regulate e-commerce until and unless the terms are objectionable on general grounds applicable to contracts in general.35 The casual approach of the US laws fails to
specify Unfair Contract Terms law in place like that of the EU. Ad hoc case
based principles are followed by the courts with fewer laws. Uncertainty in
courts decisions are not favorable to the consumer and their interest protection, the ambiguity due to lack of good mechanism for protection against
unfair or oppressive terms in End User Licensing Agreements (EULAs) is a
challenge for consumers. As no statute or regulation has clearly defined the
terms of such contracts, and decisions have solely evolved under the ‘test of
unconscionability’ with added vague and inadequate solutions, it has forced
many consumer groups to consider alternative remedies.36 The US with its
market-oriented approach strives to ensure limited government intervention
in the online markets and the CP laws has remained substantially unchanged
over a long period of time, and has led to “creeping deregulation through
statutory obsolescence”, especially with regard to consumer in internet markets.37 Despite not having consumer-specific legislations compared to the
EU, US gives an impression that consumer protection laws are more in the
nature of economic legislations, rather than social legislations that were earlier aimed at protecting the health and safety of consumers.38 So, there are
contrasting approach in regulating e-commerce between the US and EU.39
Unable to follow either of these markets, India has good but aged
Consumer Protection law without changes since 1986. It enacted the
Information Technology Act, 2000 to facilitate and encourage e-commerce
with the objective to remove legal obstacles and also in order to address certain ambiguities surrounding the formation of digital/e-contracts and codify
certain doctrines to bring legal certainty in online transactions.40 In India,
34
35

36

37
38
39

40

86 F 3d 1447 (7th Cir 1996).
Ibid- The doctrines are as follows:
a) Unconscionability
b) The Restatement (Second) of Contracts, and
c) The Doctrine of Reasonable Expectation.
Robert L. Oakley, ‘Fairness in Electronic Contracting: Minimum Standards For NonNegotiated Contracts’, Hein online, (2005-2006) 42 Houston Law Review 1041.
E. Brousseau, M. Marzouki, C. Méadel (eds.) (n 33) 5.
Ibid 7.
See Hall P.A., Soskice D., Varieties of Capitalism: The Institutional Foundations of
Comparative Advantage, Oxford University Press, 2001.
Emile Loza & Shasta Kilminster-Hadley, Technology Law Group , LLC, ‘The Law of
Electronic Contracts : The New United National Convention’, The Advocate, August/
September 2007.
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the ITAA, 2008, validated electronic contracts by inserting Section 10A.
This provision protects the interest of online consumers, with few uniform
rules respecting the freedom of the parties to choose appropriate media and
technology with functional equivalence as chosen by the parties. The ITA,
ITAA and the recent changes Consumer Laws has attempted to address the
consumer interest.
III. E-COMMERCE AND CONSUMER
PROTECTION-LEGAL REGIME IN INDIA

Even with a good old legal framework in place, there are virtually no
watchdogs to protect online consumer rights. Due to its complexity of working, it is doubted whether the new form of business will effectively deal
with issues of consumer welfare for those Indian Consumer who plunge to
online buying even without basic understanding including the trust, privacy,
and the sovereignty of consumers.41 In order to understand these issues, the
CAG conducted a study and published a report in 2006 stating that the consumer responses clearly demonstrated that, there were problems associated
with online shopping and they lack its understanding. These problems continue to persist with inadequate laws with new forms of consumer related
problems in online shopping, including of offences as phishing, spamming
etc are rising. In response to this, the ITAA, 2008 was brought about to
tackle a few problems from the criminal perspective, but it does not offer
much in the form of consumer rights. Post-2011 i.e. in 2015 and 201842 (CP
Bill of 2018), Indian lawmakers urged for the updation of laws,43 to correct
the legal uncertainty and lack of precedents. Since CPA has seen no change,
Indian laws are largely considered to be unfriendly, with an added
problem of delay in justice delivery system. The CPA was enacted in
1986,44 and amended in 1993 and 2002. However, even the 2002 amendment
failed to specify the online transactions or e-contracts. Though the applicability of the Act to online transactions was not contemplated in the earlier
laws, it was expected that some mention of the same would be inserted in
41

42

43

44

‘E-Commerce and Consumer Protection in India’, Comptroller-Auditor General, <http://
www.cag.org.in/project/consumer-protection/e-commerce-and-consumer-protection-india>,
(accessed 5 March 2014).
Bill No. 1 of 2018, http://164.100.47.4/BillsTexts/LSBillTexts/Asintroduced/1_2018_LS_
Eng.pdf, (accessed 2 June 2018).
s4, Legal recognition of electronic records.
s10A, Validity of contracts formed through electronic means.
s75, Act to apply for offence or contravention committed outside India.
s81, Act to have overriding effect.
“An Act to provide for better protection of the interests of consumers…”
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2002, as this amendment took place after the enactment of the ITA, 2000.
The regulators let down the interest of consumers due to lack of forethought
choosing to remain with the provisions without regard to online transactions and failed to extend the ambit of the CPA. It widened the meaning of
‘consumer’ to include online consumers, ‘consumer dispute’, ‘defect’, ‘deficiency of services’, ‘complaint’, ‘Unfair Trade Practice’, etc. but vagueness
continues till date. The CPA Amendment Bill 2011 lapsed. It had proposed
specific provisions to protect consumers in the digital era45 but just added a
punishment chapter (VII). It intended to repeal the CPA, 1986 and extensively covered and extended the protection of the law to online consumers
in Section 2(7).46 The CP Bill 2018 also contains product liability through
the inclusion of Section 2(34)47 and has a complete chapter on the imposition of liability on manufacturers. The consumer interest is provided with
an emphasis on mediation to ensure the relatively easy protection of the
consumer. But jurisdiction of these forums, are territorial and pecuniary
in nature curbing the consumer interest.48 Even the proposed changes does
not provide for the extension of jurisdiction beyond the territory of India.
As online transactions are usually beyond national boundaries, the application of the CPA may become practicably unworkable. Though the ITA and
Indian Penal Code, 1860 can be applied beyond the territory of India. Where
former applies to both civil and criminal liability and later only to criminal liability and same is reflected in CPA 2018. If these laws are used as
an additional measure for the protection of consumers, then the jurisdiction
(including extraterritorial) may apply to protect consumers. Criminal liability has no issues, but principles of private international law and application
to contract, torts and consumer law without good law in place would have
restrictions. So, the best possible measure for now is the application of international legal principles on jurisdiction and their application in the Indian
context, as applied in the Banyan Tree case,49 though a case of Intellectual
Property, its application of jurisdiction to online transactions is laudable.50
45

46

47
48
49
50

http://consumeraffairs.nic.in/writereaddata/CP%20Bill%202015.pdf, (accessed 2 June
2017). See also http://www.prsindia.org/administrator/uploads/media/Consumer/Consumer
%20Protection%20Amendment%20Bill,%202011.pdf, (accessed 31 March 2017).
Ibid.
s(7) “consumer” means any person who—
Explanation- For the purposes of this clause,— …
(b) … inclusive of but not limited to, offline, online through electronic means,
teleshopping or direct selling or multi level marketing;”
Product liability chapter VI in CP 2018 Bill.
“S9, Establishment of the Consumer Redressal Forum.”
Banyan Tree Holding (P) Ltd. v. A. Murali Krishna Reddy [2009] SCC OnLine Del 3780
Ibid.
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It is not just the CP laws and the redressal mechanism that is concerned
with consumer rights, but even the Competition Commission of India (CCI)
is playing a vital role in extending the protection to online consumers. The
same is highlighted in the complaints against online retail portals, alleging
that these e-commerce portals contravene the provisions of the Competition
Act, 2002 for alleged price predation by the online retailers, and entering into exclusive dealing agreements. In Ashish Ahuja v. Snapdeal.com,51
while rejecting the allegations of abuse of dominant position by the online
portal Snapdeal.com and SanDisk Corporation in the portable small-sized
consumer storage device market, the CCI pointed out that both offline and
online markets have different features like discounts offered, shopping
experience, etc. The Commission stated that these two markets are different channels of distribution for the same product, and are in no way different relevant markets. It also pointed out that the e-commerce market in
India has a number of web portals like flipkart.com, Amazon, eBay, yebhi,
etc., which thrive on special discounts and deals, and hence no prima facie
case was made out against Snapdeal.com or SanDisk for the abuse of dominant position under Section 4 of the Competition Act, 2002. However, in
Jasper Infotech (P) Ltd. (Snapdeal) v. Kaff Appliances (India) (P) Ltd.,52
the CCI made out a prima facie case against a company engaged in manufacturing and selling kitchen appliances and covered it under the provisions of Section 3(4) of the Act and observed that as Kaff appliances held
28 % share in the market of ‘supply and distribution of kitchen appliances
in India’, the agreement entered into with its dealers prima facie may have
both adverse effect on competition in India, and also ultimately result
in consumer harm.53 Against this consumer favoured decision, in Mohit
Manglani v. Flipkart India (P) Ltd.,54 a case against four major online
retail players of the Indian e-commerce industry, namely, Flipkart, Jasper
Infotech, Xerion Retail, Amazon and Vector E-commerce it was alleged by
the informant that the Opposite Parties had been indulging in anti-competitive practices in violation of the Competition Act, 2002, by means of exclusive supply and distribution agreements with manufacturers/sellers of goods
and services with exclusive agreements for the sale of certain products to
the exclusion of other e-portals or physical channels stating the example of
author Chetan Bhagat’s novel ‘2 States’, which was launched exclusively on
51
52
53

54

[2014] SCC OnLine CCI 65
Case 61 of 2014, decided on 29 December2014 (CCI)
Vidhi Madaan Chadda; ‘Competition Law and E-Commerce Industry: Predicting the
Future for India Inc’, Abhinav International Monthly Refereed Journal of Research in
Management & Technology, vol. 5, no. 5 (May, 2016), online ISSN-2320-0073.
Mohit Manglani v. Flipkart India (P) Ltd. [2015] SCC OnLine CCI 66
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Flipkart. As per the Informant, this allows the Opposite Parties to control
the supply of goods exclusively sold on their portals causing an Appreciable
Adverse Effect on Competition (“AAEC”). These manipulative practices
are detrimental to the interest of the consumers. Though the CCI favoured
the Opposite Party, it is also taking initiatives to regulate the online markets or any allegations of unfair trade practices by, Flipkart, SnapDeal,
Jabong, Myntra and Amazon.55 Even in this state of ambiguities and uncertainty in laws, there is a ray of hope: that the CPA Bill of 2018, may bring
right approach in protection of online consumer. Lack of timely legislative
reforms has forced the market to provide alternative remedies to keep the
consumers happy.
IV. ADR - BEYOND THE STATUTE

Beyond the statute (now mediation is provided in CP Bill 2018) the
best thing that a seller can do to retain the consumer’s faith is to provide
a good Alternate Dispute Resolution Mechanism (ADR) for dispute resolution. When the ADR system is practised fairly the satisfied consumer
will trust the online seller. But the application of ADR in the international
sphere still needs to be practiced and accepted on a large scale. Many
existing ADR systems facilitate ODR, and the same is carried out by various organisations established with such objectives. One such organisation
is the Virtual Magistrate Project (VMAG),56 formed to solve issues similar
to those before a Magistrate in the internet community but failed to receive
complaints and resolve them successfully. Another such organisation is the
Online Ombuds Office, established to solve the disputes that were growing in the online environment. Worked like Virtual Magistrate Project and
the Maryland Mediation Project,57 indicating as to how the network can be
a resource while confronting online problems. These were foreseen as laboratories of ideas and practices for working toward the resolution of even
non-cyberspace disputes and turn out to be prototypes of the courtrooms of
the future.58 In this context, there is a need to mention the World Intellectual
Property Organisation’s (WIPO’s) role in adopting an ADR system for IP

55

56

57
58

‘CCIs take on the Indian eCommerce Market’, Mondaq, <http://www.mondaq.com/india/
x/400076/Trade+Regulation+Practices/CCIs+Take+On+The+Indian+ECommerce+Market+
Protect+Competition+Not>, (accessed 3 June 2017).
Three key features of Virtual Magistrate Project were to work for the net and like that of a
net community, http://www.umass.edu/dispute/ncair/gellman.html, (accessed 2 June 2017).
Msa.maryland.gov/ mdcourts.gov, (accessed 7 June 2017).
http://www.umass.edu/dispute/ncair/katsh.html, (accessed 2 June 2017).
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Disputes.59 ICANN’s UDRP (now known as eUDRP) is another wellknown and an acknowledged ADR system, which has taken many initiatives to help online B2B and B2C consumers resolve their disputes relating
to domain names and cybersquatting.60 Another organisation that made a
name for its dispute resolution was SquareTrade,61 which operated in the
US, UK, and Finland and later acquired by Allstate in 2016 worked for
consumer warranties and had tie-up with eBay. For instance, SquareTrade
mediated a dispute between a purchaser and eBay. The purchaser was distraught when he noticed a strong mildew smell emanating from the leather
chair he purchased on the eBay website. Within one week, eBay sent the
purchaser a $150 cheque to clean the chair. This example highlights some
of the advantages of using an online ADR system to resolve contractual disputes.62 Within the ambit of the ADR mechanism, there is a new concept
that may be used for the dispute resolution of online transactions, known
as the Online Dispute Resolution (ODR). This mechanism uses technology
to facilitate and resolve the dispute between the parties online (paperless).
This technique also uses all the mechanisms of ADR, like Arbitration,
Negotiation, and Mediation, or a combination of all of them. This new
method of dispute resolution is seen as an equivalent to the ADR system, to benefit and augment the traditional ADR system by the application of new technicalities and online technologies to the process of ADR.
This new technology may be used to resolve online consumer disputes.
But, though paperless concept is appreciable, this technique will have to
use paper and pen to bring in documentary evidence, so as to be beneficial
to both the parties who agree upon the decision of the ODR. Cybersettle.
com,63 ClickNSettle,64 iLevel,65 Internet Neutral,66 and WEBdispute.com67
are also involved in such dispute settlement. It can be said that both the
Government and business organizations have recognized the importance
59
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William Krause, ‘Do You Want to Step Outside? An Overview of Online Alternative
Dispute Resolution’, (2001) 19 J. Marshall J. Computer & Info. L. 457.
https://www.icann.org/resources/pages/help/dndr/udrp-en, (accessed 3 June 2017).
SquareTrade was launched as the first online service for resolving e-commerce disputes
between 1999 and 2001.
See Michael Grebb, ‘Settle This: Which Technology Resolves Disputes Best?’, National
Arbitration and Mediation. Cited in FN 68 Aashit Shah, Using ADR to Solve Online
Disputes, (2004) 10 RICH. J.L. & TECH. 25.
https://www.crunchbase.com/organization/cybersettle, (accessed 25 July 2017).
https://www.crunchbase.com/organization/clicknsettle-com#/entity, (accessed 3 June 2017).
https://www.bloomberg.com/research/stocks/private/snapshot.asp, (accessed 25 June 2017).
https://www.mediate.com/articles/awiener1.cfm, (accessed 3 June 2017).
See Richard Michael Victorio, ‘Internet Dispute Resolution (iDR): Bringing ADR into the
21st Century’, Pepperdine Dispute Resolution Law Journal , vol. 1, no. 2, 2001.
https://www.mediate.com/articles/awiener1.cfm, (accessed 3 June 2017).
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of an appropriate ADR/ODR for online consumer transactions. Even the
Organization for Economic Development and Co-operation (OECD) has
recommended that member countries adopt the Guidelines for Consumer
Protection in the Context of Electronic Commerce.68
V. IS ADR THE BEST POSSIBLE SOLUTION?

ADR is best suited and effective for e-commerce disputes such as the
Domain Name disputes, Intellectual Property disputes and Monetary/
Pecuniary disputes.69 Economically viable, speedy resolution, and is a
non-confrontational mechanism due to its neutral forum. Essentially, it eliminates the complex jurisdictional and choice-of-law problems, and also facilitates record-keeping. These advantages can be best utilised only when the
consumer develops confidence in such resolution and is satisfied with the
relief granted. The businesses have to build trust with the consumer, and
this can only happen when ADR proceedings are fair, especially when the
consumer is ripped off because of the negligence of the business, or because
of a billing error, etc. The business should concentrate on the imposition of
a binding arbitration clause with appropriate terms and conditions, so that it
would be beneficial for success of the ADR. Beyond this, it is important to
have good technology infrastructure with a feasible level of sophistication,
so that the consumer finds it convenient to deal with.70 There is also a flipside to ADR, which includes a lack of human interaction, miscommunication, inadequate confidentiality and security, inadequate authenticity, unable
to meet the “writing” requirement for the arbitration of disputes, difficulty
in the enforcement of online arbitration agreements or decision, insufficient
accessibility and user sophistication, inadequate “discovery” procedure,
and a limited range of disputes. With the failure of the courts in providing quick remedies, and the delay in the justice delivery system, India needs
to invest its thought into ADR as the best possible solution to deal with
breaches in e-commerce transactions. This need is well-understood, and has
been asserted in Chapter V of the CPA Bill of 201871. The chapter recommends establishment of the Mediation Cell, the empanelment of the mediators, the procedure, and recognition of such disputes through writing, offer
68
69
70

71

Ibid.
Aashit Shah, Using ADR to Solve Online Disputes, (2004) 10 Rich. J.L. & Tech. 25.
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of settlement, recording, and passing the necessary order for enforcement.
The effort is laudable, and most of the businesses, ISPs and consumers are
looking forward to the Bill to be passed.
VI. CONCLUSION

To conclude, it is appropriate to highlight an organization that has
made its mark in resolving such disputes, is AFFECT – Americans for
Fair Electronics Commerce Transactions.72 It is the best example of consumer education and the protection of consumer interests while entering
into a non-negotiating contract. The objectives of AFFECT are to look into
the lack of balance in non-negotiating e-contracts, so as to set some principles to help the consumer by restoring the balance. This was basically
established to seek a few changes in the Uniform Computer Information
Transactions Act (UCITA).73 AFFECT had been set up with basic principles that warn the people about the consequences of certain types of online
agreement. One such principle is “Stop before you click” The universal
nature of such transactions may face practical difficulties, if conventional
laws are not adaptable, and make it difficult to find a solution. If the law
does not adapt to suit the changes that are taking place, it may become
obsolete, and the purpose of the law would fail miserably. Until the CPA
2018 comes into force the rights of online consumer is prejudicially affected.
Indian scenario is neither adapting to a LME way of market-oriented regulation, nor the CME way of strict regulation. The insertion of Section
10A, and the CP Bill 2018, as well as the steps taken by the CCI and the
judgments of various courts has not positioned the online contracts and
their legal enforceability friendly to consumers. With lapses in legislature
reforms, the consumer may doubt the lawmakers, and draw the assumption
that India is not serious about providing for consumer rights or regulating
the e-commerce market. Considering the facts on Indian illiterate and uneducated population using online transactions in the Digital India initiative,
threats for online consumer is flashing red. Even the implementation existing law is tough. It is preferable for India to have a safe and strong law,
rather than just allow the industry to regulate consumer rights. Lastly, in
order to facilitate faster and smoother remedies, both businesses and the
legal framework must formulate the best practices in the ADR/ODR system
providing easier, faster effective and remedies to parties; especially to consumers meaning online consumer also.
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